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Chapter 1.
GENERAL DEFINITIONS

Terms in these General Orders are used in conformity with Title 28 of the
United States Code, the Federal Rules of Appellate Procedure, and the Rules of
the United States Court of Appeals for the Ninth Circuit, unless otherwise
indicated.

1.1. "Active judge'" - means a circuit judge of this circuit in regular active
service.

1.2. "Senior judge' - means a circuit judge of this circuit who has retired
from regular active service pursuant to 28 U.S.C. § 371(b) or 28 U.S.C. § 372(a).

1.3. "Member of the court" - means an active judge or a senior judge; in

the plural, it means all active judges and senior judges, collectively.

1.4. "Visiting judge" - means any judge or justice of the United States, not
a member of the court, designated, pursuant to 28 U.S.C. §§ 291-96, to act as a
member of a panel to hear and decide a case.

1.5. "Judge" - without qualification, means an active judge, senior judge,
or a visiting judge as the context may require.

a. "Administrative judge' - means the most senior eligible active




judge willing to serve, not including the Chief Judge, in an administrative unit.
Any active judge is eligible to serve as an administrative judge; service is to be in
order of seniority, the term of office shall be in three years. (rev. 1-1-07)

1.6. "Panel" - means a division of more than one judge of this court to
which a case or motion is referred for disposition.

1.7. "Disposition" - means an opinion, memorandum, or order of the court,
without regard to the distinctions set forth in 9th Cir. R. 36-1.

1.8. "Appellate Commissioner'" - means an officer appointed by the court

to rule or review and make recommendations on a variety of nondispositive
matters, such as applications by appointed counsel for compensation under the
Criminal Justice Act and certain motions specified in Chapter Six of these orders,
and to serve as special master as directed by the court.

1.9. "Staff Attorney' - means an attorney appointed by the court to assist

in the processing of appeals and motions and to perform such other duties as the
court directs.

1.10. "Circuit Mediator" - means an attorney employed by the court to

facilitate the settlement of cases and to perform such other duties as the court

directs. Circuit mediators are also known as "conference attorneys."



1.11. "Administrative Unit"

Pursuant to 28 U.S.C. § 41, three administrative units are established: the
Northern Unit, composed of the districts of Alaska, Idaho, Montana, Oregon,
Eastern and Western Washington;

The Middle Unit, composed of the districts of Arizona, Nevada, Hawaii,
Guam, Northern Mariana Islands and Northern and Eastern California; and

The Southern Unit, composed of the districts of Central and Southern

California.

1.12. "Comeback Cases" - means subsequent appeals or petitions from a

district court case or agency proceeding involving substantially the same parties

and issues from which there previously had been a calendared appeal or petition.



Chapter I1.

FILING & DOCKETING APPEALS

2.1. Inquiry Regarding Related Matters

The Clerk shall add to the usual letter acknowledging the docketing of an
appeal an inquiry as to whether the appeal relates to any pending or previously
appealed matter, and a direction that, if it does so relate, the Clerk shall be
immediately advised of the identity of the related matter.

2.2. _Proceedings In Forma Pauperis

With respect to proceedings in this court in forma pauperis pursuant to
18 U.S.C. § 3006A, 28 U.S.C. § 1915, and Fed. R. App. P. 24, the appointment of
counsel by the trial court to represent the appellant on appeal shall create a
rebuttable presumption of pauper status for the purpose of dispensing with the
docket fee in this court. This presumption may be challenged by the appellee, or
by the court on its own motion, when it appears that the appellant may not be a
pauper. Unless challenged, however, the presumption shall cure, for accounting
purposes, any administrative failure by the district court to supply documents in

support of pauper status.



2.3. Orders Fixing Time Schedules

Circuit Rule 42-1 provides for dismissal if records, docket fees, or
appellant's briefs are not timely filed. All clerk's orders fixing time schedules for
filing records, payment of fees and appellants' briefs shall include specific notice
that Circuit Rule 42-1 will be strictly enforced.

In situations where the failure to prosecute involves the failure to file the
opening brief, the clerk shall follow the following procedures:

(a) civil appeals

If appellant or appellant's counsel fails to file the opening brief for a civil
appeal according to the time schedule or within an extension of time granted by
the court, the clerk shall dismiss the appeal no sooner than fourteen days after the
brief's due date has passed.

(b) direct criminal appeals (appointed counsel)

Where the opening brief in a direct criminal appeal is not timely filed, the
clerk shall issue a default order instructing counsel to correct the deficiency within
fourteen days and file a motion for relief from default. The default order shall
warn counsel that failure to respond to the order in a timely fashion will result in

counsel being relieved of his/her appointment. The default order will further



require the United States Attorney to serve a copy of it on defendant at his/her
current address.

In the event counsel is relieved pursuant to this section, a copy of the order
shall be served on the appointing authority.

These same procedures shall apply to habeas cases in which counsel is
appointed under the Criminal Justice Act, except the default order will require the
state attorney general to serve a copy of it on the petitioner at the current address.

(¢) direct criminal appeals (retained counsel)

In instances involving retained counsel, the default order shall warn counsel
that if no timely response is filed, the client will be informed of counsel's failure to
prosecute and directed to take appropriate action such as engaging new counsel or
proceeding pro se.

(d) _ direct criminal appeals (pro se appellants)

The clerk shall refer, upon opening and/or where no opening brief is filed,
all direct criminal appeals involving pro se appellants directly to the motions
attorneys for action consistent with this section.

In all instances where appellant fails to respond to a default order described
in (b) and (c) above, the matter shall be referred to the next available motions

panel for disposition consistent with this section.



In instances of failure to prosecute other than failure to file the opening
brief or respond to an order to show cause, the clerk may issue a default order
directing appellant to correct the deficiency and, if appropriate, file a motion for
relief from default. If appellant in a civil appeal fails to comply with the default
order, the clerk shall dismiss the appeal without further notice. If appellant in a
direct criminal appeal fails to respond within the time set out, the matter shall be
referred to the next available motions panel for appropriate action.

2.4. Motions for Reinstatement

Any motion to reinstate an appeal dismissed for want of prosecution shall
indicate how the deficiency has been corrected or explain why correction is
impossible. Motions to reinstate shall be granted only upon a showing of
extraordinary and compelling circumstances.

Motions shall be filed within fourteen (14) days from the entry of the
dismissal order; motions filed by incarcerated pro se litigants shall be filed within
twenty-eight (28) days from the entry of the dismissal order. If, in the judgment of
the court, conditions existed that prevented the timely filing of a motion to
reinstate, the court may waive the time limit for the filing of the motion. However,
any such waiver shall be granted only upon a showing of extraordinary and

compelling circumstances outside the control of the litigant or counsel.



Chapter III.

CALENDARING

3.1. Time and Place of Court Calendars

a. Places of Hearings

It 1s policy of the court that, in general, there shall be court calendars each
year in the following places: twelve in San Francisco; twelve in Pasadena; twelve
in Seattle; six in Portland; two in Honolulu; and one in Anchorage. Court
calendars may be set in other locations within the circuit when necessary or
convenient. The Portland and Seattle calendars may be combined for purposes of
convenience or economy.

b. Number of Panel Sittings per Calendar

Each court calendar shall consist of as many panel sittings during one or
two consecutive weeks as may be deemed appropriate in view of the number of
cases ready for hearing, equalizing the backlog of each administrative unit of the
court, the availability of judges, clerk's personnel, and courtroom facilities,

recognized court holidays, and convenience of travel.



3.2. Assignment of Judges to Calendars

After the time and place of calendars have been established by the Clerk's
Office, members of the court and visiting judges shall be assigned to particular
days on the calendars. Through the use of a computer program, the Clerk's Office
shall attempt to equalize the load among all judges, taking into account the
following factors:

a. Composition of Panels

All panels, except written screening panels, shall be composed of no less
than two members of the court, at least one of whom shall be an active judge at the
time the panel is drawn.

b.  Assignment of Active Judges

Every year, each active judge, except the Chief Judge, is expected to hear
eight monthly calendars of five panel sittings each, exclusive of en banc hearings,
motions, oral screening panels, three-judge district court cases, and cases for
which a judge's name is drawn by lot, including death penalty cases. With the
approval of the Executive Committee, the Chief Judge may hear fewer monthly

calendars than active judges.



c. Assignment of Senior Judges

Senior judges are given a choice as to the number of panels on which they
will serve and are not calendared for hearings away from their home stations
unless they are willing. Senior judges who wish to hear cases in particular
locations are accommodated to the extent consistent with the other factors listed in
this section. However, they may be required to accept a full load of panel
assignments in those locations. Within the context of this subsection "panel"
refers to the panel of judges hearing cases in a given location over the course of a
sitting.

d.  Rotation of Judges

Insofar as possible, each active judge should sit with every other active and
senior judge approximately the same number of times over a two-year period.

e. Parity in Panel Sittings

Insofar as possible, over a two-year period, each active judge should sit on
approximately the same number of panels in San Francisco, Pasadena, Seattle/
Portland as each of the other active judges, and, over a span of several years, each
active judge should sit on approximately the same number of panels in Honolulu

and Anchorage as each of the other active judges.



f. Preferences of Judges

Insofar as possible, the wishes of each judge with regard to sitting during
particular months and on particular days during any calendar shall be
accommodated. Absent extraordinary circumstances, however, all active judges
should sit for the full hearing week.

g. Unavailability

Each member of the court shall inform the Clerk of court as far in advance
as possible of his or her unavailability for assignment to a calendar. Each member
of the court has the option to exchange days of sitting with another member of the
court upon mutual agreement and with the approval of the Chief Judge.
Exchanges of assignments shall normally be accomplished at least 60 days in
advance of the hearing week. Although the Clerk's Office may be consulted and
must be notified of any exchanges, arrangements for exchanges shall be made by
direct contact between the members of the court. The Clerk shall circulate to all
judges a quarterly report on exchanges.

If a member of a three-judge panel becomes unavailable by reason of death,
disability, or departure from the court and the case is under submission, the Clerk

shall draw a replacement by lot.



h. Disqualification

In the event a judge disqualifies or recuses himself or herself from a case,
the Clerk shall try to find a replacement by switching cases or judges with panels
in the same location. If unsuccessful, the Clerk shall draw a replacement name by
lot as provided in subsection 3.2.j. In rare instances, argument of the case may be
postponed until the next calendar.

i Overburdens

If a member of the court falls behind in preparing dispositions, the Chief
Judge may determine that the judge should be relieved of further calendar duties
until he or she becomes more current. A prima facie case for relieving a judge
exists when one or more of the following criteria are met:

(1) two or more cases not presently in circulation were assigned to
the judge for preparation of a disposition over nine months earlier;

(2) five or more cases not presently in circulation were assigned to
the judge for preparation of a disposition over six months earlier;

(3) fifteen or more cases not presently in circulation were assigned
to the judge for preparation of a disposition over three months earlier.

The judge may rebut the prima facie case by showing either that within one

month or less he or she will no longer meet any of the criteria or that there is good



cause for remaining on calendar. The Chief Judge may alternatively assign the
judge to fewer panels rather than relieve him or her of all calendar duties.

A judge may also request to be relieved of his or her administrative duties.

Calendar relief is not appropriate to compensate for a judge's increased
workload that results from sitting with the district court.

Je Urgent Matters

In an extraordinary matter which requires immediate consideration and
cannot be handled by the appropriate panel, the Clerk, to the extent possible shall
constitute a panel by the drawing of names of available judges by lot. Once a
judge's name has been drawn, it shall be eliminated from the pool until such time
as the pool has been exhausted. However, if the judge whose name is so drawn is
unavailable for service, his or her name will be returned to the pool.

k. Temporary Calendar Reduction

Any active judge having completed seven years of service with the court
may request a one-year reduction to five (5) monthly calendars with three (3)
consecutive months without any calendar duties. The Chief Judge may grant the
request if the judge’s disposition backlog is reasonably current. Requests shall be

granted in order of seniority, but no more than three (3) active judges may take



such a reduction with a given year. Any judge granted such reduction shall be
ineligible for a subsequent grant for seven (7) years. (New, 9-18-02)

3.2.1 Selection of Circuit Judge to Serve on Three-Judge District Courts

The Clerk shall select, by random draw from the circuit-wide pool of senior
and active judges, a judge to serve on three-judge district courts as required by

28 U.S.C. § 2284. New 1-1-05)

3.3. Assignment of Cases to Calendars

a. Number of Panels Sitting

At least nine weeks before each calendar, the Clerk's Office shall determine
the number of panels that are to be included in the calendar. The Clerk's Office
shall identify the judges who have been designated for the panels and, to the extent
possible, the districts of any Ninth Circuit district judges who will be sitting on the
various panels.

b. Selection of Cases for Calendars

Cases ready for submission to a panel shall be screened by case manage-
ment attorneys, who shall designate issues, identify cases with similar issues, and
assign a numerical weight to each case. Drawing upon a computerized file of such
cases, the Clerk's Office shall compile as many clusters of cases as there are panels

designated for sittings. Cases in each cluster shall have the same numerical weight



total. The total shall be established by the court as appropriate for any one panel.
In compiling the clusters, the Clerk's Office shall respect, to the extent possible,
the priorities set forth in the following subsection.

c. Priorities

Generally, cases are selected for calendaring according to the order in which
the notices of appeal, petitions, or applications for enforcement were filed, except
that priority is given to direct criminal appeals, state death penalty appeals, and to
civil appeals having statutory priority. A case may also be advanced in
calendaring by up to six months in order that it may be heard at the same time as a
case that involves the same legal issues and that has been included in a case cluster
previously compiled. State death penalty and direct criminal appeals are given
priority over all other cases. There is no ordering among civil cases entitled to
priority. Calendaring of nonpriority civil cases is not delayed without limit to
accommodate priority cases. A single judge or panel may order calendaring of any
particular case to be expedited. (See, subsection 3.3.g. See also, Circuit Rule 34-

3, Priority Cases.)



d.  Assignment of Case Clusters to Panels

Eight weeks before each calendar, the Clerk's Office shall compile the case
clusters. The Clerk shall then assign the case clusters to the panels that will be
sitting, without regard to which judges are sitting on the panels. After initial
assignment, the Clerk may reassign individual cases based on: (1) a judge's
conflicts of interest, and (2) the court policy against allocating to a panel on which
a district judge is sitting any appeal from that judge's district.

e. Subsequent Proceedings in Calendared Cases

Except as set forth in section 6.10, once a case has been assigned to a
specific panel and the calendar described in subsection 3.3.d is mailed to the
members of the court, that panel shall have responsibility for all further pro-
ceedings in the case, unless it directs otherwise. If it comes to the attention of a
motions panel to which a motion for reconsideration has been referred that the
case has been assigned to a specific panel, the motions panel shall contact the
members of that panel before disposing of the motion.

f. Exchange of Assignments

A judge who desires to be relieved of a panel assignment after the calendar

and allocation of cases thereto have been distributed to the court may do so by



exchanging assignments with another member of the court or visiting judge in4
accordance with the provisions of 3.2.g.

When an exchange is made less than 30 days from the hearing week, the
judges exchanging shall, at the option of the presiding judge, be responsible for
bench memo assignments notwithstanding the exchange. The Clerk of Court must
be notified of any exchanges.

g. Expediting Appeals

Notwithstanding the foregoing provisions, a single judge or panel may order
that an appeal be expedited and that it be calendared for argument at a particular
time or place.

h.  Adding Cases to Calendars

If a case must be added to a calendar after notices of scheduled hearings
have been sent to the court and parties, the Clerk, with the permission of any
affected panel, shall add the case to an existing panel. If this cannot be done
without overburdening the panel, a special panel may be convened pursuant to
subsection 3.2.j.

i Calendaring Policy

Any exceptions to the court's calendaring policies shall be directed to the

Chief Judge.



3.4. Notification of Calendaring of Cases

About one month before oral argument, parties shall be notified of the time
and place of the hearing of their cases. This information may also be made
available to the general public.

If a panel decides not to hear oral argument, the parties should be notified at
least twelve days before the scheduled date of argument. However, such notices
may by necessity be issued any time before the scheduled hearing.

3.5. Publication of Calendars

The composition of panels shall be made public on the first working day of
the week preceding argument. Calendars shall be posted in the San Francisco,
Pasadena, and Seattle offices of the Clerk of the Court of Appeals and shall be
forwarded to the clerks of the district courts of the circuit with a request that the
calendar be posted. Only under exceptional circumstances will the court consider
motions for continuances filed within 14 days of the hearing date. (See, Circuit
Rule 34-2.)

3.6. Comeback Cases - Northern Mariana Islands

After an argument calendar panel has acted upon an appeal from either
Guam or the Commonwealth of the Northern Mariana Islands, the panel should

not refuse a return case from Guam or the Northern Mariana Islands unless the



case is obviously one in which the research efforts of the original panel have no
bearing on any issue presented in the return appeal after remand, or, unless it is
impossible to reconvene the original panel.

3.7. Comeback Cases (New, 7/1/2002)

When a new appeal is taken to this court from a district court or agency
decision following a remand, the calendaring staff shall notify the panel that
remanded the case that the new appeal is pending. The notification shall contain a
brief description of the issues presented. If the issues predominantly involve the
interpretation and application of the original panel decision, the panel in its
discretion shall consider the time and manner of submission and notify the staff
whether it will accept the appeal. If the new appeal presents no issues that would
benefit from the earlier panel research, or if it is impossible to reconstitute the
panel, then the panel has no obligation to accept jurisdiction of the appeal. If the
appeal is one that would not ordinarily be submitted on the briefs by a randomly
drawn panel without oral argument, and if oral argument cannot be timely and
conveniently calendared, then, in its discretion, the panel may reject the appeal. In
the exercise of its discretion to accept or reject a return appeal, the panel should
balance its convenience with that of the other judges of the court, with due regard

to the interests of the litigants in a timely and appropriate disposition.



Note: Capital cases are governed by Circuit Rule 22-2(c), which states, “that once a capital case
is assigned to a panel it retains jurisdiction for all future appeals.”

3.8. Oral Argument in Pro Bono Project Appeals

If an appeal has been selected for inclusion in the court's Pro Bono
Representation Project and pro bono counsel has been appointed, the panel shall
not submit the case on the briefs, but shall hear oral argument unless pro bono
counsel withdraws or consents in writing to submission on the briefs.

When a case has been selected for inclusion in the project, the case
management attorneys will revise the inventory card to notify the panel that the

case should not be submitted on the briefs.



Chapter 1IV.

DISPOSITIONS

4.1. Prevention of Conflicts

a. Questions Pending Concurrently Before Two or More Panels

Whenever an author of a proposed disposition knows that the disposition
may decide a question pending concurrently before one or more other panels of the
court, the author shall circulate copies of the proposed disposition to all members
of such other panels. The author shall include a memorandum explaining the
purpose of the circulation and setting a fourteen-day time period within which a
response, if any, will be expected.

The panel which first takes the issue under submission has priority. All
other panels before which the issue 1s pending that know of another panel's
priority shall enter an order vacating or deferring submission pending a decision
by the first panel. If the first panel defers or withdraws submission, the concerned

panels shall confer to determine which panel will dispose of the issue.



b.  Deferring Submission Pending Decision by Another Court

Whenever a panel decides to defer or vacate submission pending decision in
another case before another court or administrative agency, the panel shall enter an
order identifying the case by name and number and the court in which the decision
is pending.

4.2. Deciding Cases on Points Not Raised and Argued

If a panel determines to decide a case upon the basis of a significant point
not raised by the parties in their briefs, it shall give serious consideration to
requesting additional briefing and oral argument before issuing a disposition
predicated upon the particular point.

4.3. Writing of Dispositions

An opinion should be written only if the panel deciding the case specifically
determines that a published decision is necessary. A determination shall be made
initially at the conference after argument or submission and in any case before the
disposition is drafted.

4.3.a. Memoranda Dispositions

A memorandum disposition cannot be cited as precedent. Unlike an opinion
for publication which is designed to clarify the law of the circuit, a memorandum

disposition is designed only to provide the parties and the district court with a



concise explanation of this court’s decision. Because the parties and the district
court are aware of the facts, procedural events and applicable law underlying the
dispute, the disposition need recite only such information crucial to the result.
Accordingly, all that is necessary is a statement such as the following:
Defendant’s statements were volunteered rather than
made in response to police questioning, and were

therefore admissible. United States v. Cornejo, 598 F.2d
554, 557 (9th Cir. 1979). AFFIRMED.

4.4. Suggesting Changes to Draft Dispositions

When a member of a panel suggests a change in a draft disposition to the
authoring judge, the judge should, whenever possible, submit proposed language
incorporating the suggestion.

4.5. Filing of Dispositions

a. Majority, Concurring, and Dissenting Dispositions

Except for decisions from the bench, the determination of each appeal,
administrative review proceeding, and original writ proceeding shall be evidenced
by a written disposition concurred in by a majority of the panel assigned to act
thereon. The disposition shall indicate the district court or agency and court of
appeals docket numbers, district judge whose decision is being appealed, date and
city of argument, date of submission to the panel, and filing date. The majority

disposition shall be signed by all members of the panel concurring therein, or



certified by one of the members as having been concurred in by such members.
Any separate concurring or dissenting disposition shall be signed by the author or
certified by one of the members of the panel as having been prepared by the author
thereof.

When two judges of a panel have concurred in a written disposition but the
third judge has neither agreed nor circulated a dissent or concurrence within sixty
days after notice of the concurrence and circulation of the proposed disposition in
its final form, the author shall submit the disposition to the Clerk and send a copy
of the covering memorandum to the third member. Seven days after receipt, the
Clerk shall file the disposition with a notation that the third judge may file a
separate statement at a later date. The author, with the concurrence of the second
judge, may grant the request of the third judge to delay filing for a period of
fourteen days or for a longer period if the third judge cites extraordinary
circumstances or the complexity of the case.

b. Rule 36 - Notation on Memoranda Dispositions

All memoranda dispositions shall contain the following notation:

This disposition is not appropriate for publication
and may not be cited to or by the Courts of this
Circuit except as provided by Ninth Circuit Rule
36-3.



c. Electronic Transmission of Dispositions

The authoring judge shall transmit the disposition electronically to the
Opinions Clerk or the Memoranda Clerk, respectively. Memoranda (or order)
dispositions will be filed in typewritten format on the next working day following
receipt. Separate written confirmation is not necessary. (rev. 1-1-06)

Unless directed by the merits panel to file an opinion forthwith, the Opinions
Clerk will process the opinion on the date of receipt and transmit it electronically to
the court's printer for preparation of the printed slip opinion pursuant to the terms of
the opinion printing contract. The opinions will be available at 10:00 a.m. on the
day of filing in the San Francisco, Pasadena and Seattle clerk's offices. Separate
written confirmation of opinions shall be sent to the Clerk's Office the day the opin-
ion is sent for filing.

Upon filing the disposition, the Clerk shall mail one copy, accompanied by a
notice of entry of judgment in accordance with Fed. R. App. P. 45(¢c) to each party.
The Clerk shall also mail one copy of the disposition to the trial judge.

d. Temporary Hold

The authoring judge should notify the Opinions Clerk when placing a

temporary hold on an opinion.



e. Costs

Every disposition in a civil case where there 1s a mixed judgment, the lower
tribunal’s judgment is vacated, or where the panel determines that costs shall be
unequally divided among the losing parties shall indicate in its text or in a separate
order which party or parties shall bear the costs. The Clerk's Office, before filing
the disposition, shall determine whether the disposition makes that indication. If
the disposition does not indicate which party or parties shall bear the costs, the
Clerk's Office immediately shall request that information from the authoring judge,
who will enter an appropriate order.

The authoring judge shall also be responsible for motions for reconsideration
of the clerk’s orders pertaining to cost bills that are entered under Ninth Circuit
Rule 39-1.5 and General Order 6.3a. The clerk may refer a motion and proposed
order to the authoring judge when the motion presents a novel issue. (New, 7/1/2002)

4.6. Mandate

a. Policy Against Issuance of Mandate Forthwith

Fed. R. App. P. 40 and 41 contemplate that, following a decision by this
court, mandate should not issue forthwith, but that time should be allowed after
entry of judgment for the filing of a petition for rehearing en banc, or petition for

writ of certiorari. It is the policy of this court that only in exceptional circum-



stances should a panel order the issuance of mandate forthwith upon the filing of a
disposition. (rev.3-24-04)

b. Exceptions to Policy Against Issuance of Mandate Forthwith

Exceptional circumstances may include, but are not limited to, instances
where it appears from the record that a petition for rehearing en banc, or petition for
writ of certiorari would be legally frivolous, where the losing litigant is attempting
to defeat a just result by interposing delaying tactics, or where an emergency
situation requires that, to effectuate a just result, the action of the court should
become final, and mandate issue, at once. In such a case, the panel may close the
disposition with the following language: "No petition for rehearing will be enter-
tained and mandate shall issue forthwith. See Fed. R. App. P. 2." However, such
language in the disposition does not prevent a judge from petitioning a rehearing en
banc. In a criminal case, the panel may also revoke bail forthwith. (rev. 3-24-04)

C. Stay of Mandate

A motion for stay of mandate shall be forwarded to the author of the disposi-
tion if a member of the court. If the author is not a member of the court, the motion
shall be forwarded to the presiding judge of the panel. The author or presiding

judge, as the case may be, shall dispose of the motion. (rev. 3-26-03)



d. Recall of Mandate

A motion for recall of mandate shall be forwarded to the panel. The
authoring judge shall be responsible for entering the order disposing of the motion
after polling the panel members. If the author is not a member of the court, the

presiding judge will issue the order on behalf of the panel. (vew 3-26-03)



Chapter V.

EN BANC PROCEDURES

5.1. Definitions and General Provisions

a. Definitions - For purposes of this chapter:
1. "Full court" - means all active judges.
2. "En banc court" - means that number of judges, greater than

three, established by rule of the court, which shall hear and decide cases taken en
banc as provided by statute, rule, or in these General Orders.

3. "Judge eligible to vote'" - means any active judge who is not

recused or disqualified and who entered upon active service before the date of a
request for an en banc vote pursuant to GO 5.4.c.1. Notice of recusal or
disqualification shall be given to the full court. No senior judge is eligible to vote
on whether to take a case en banc. (rev. 1-1-04)

4. “Judge eligible to serve on the en banc court” - means any

active or senior judge who is not recused or disqualified and who entered upon
active service prior to the date the court is drawn. Senior judges shall not serve on
an en banc court except: (1) a senior judge who was a member of the three-judge

panel that decided the case being reheard en banc may elect to be eligible to be



selected as a member of the en banc court. Any senior judge who elects to be
eligible shall notify the Clerk’s Office prior to the date the panel is drawn; (i1) a
senior judge who takes senior status while serving as a member of an en banc court
may continue to serve until all matters pending before that en banc court, including
remands from the Supreme Court, are finally disposed of. (rev. 7-1-2003)

5. "En banc coordinator'- means an active or senior judge

appointed by the Chief Judge to perform the duties set forth in this chapter.

6. "En banc call" - means a request by a judge or panel that a

vote be taken to determine whether a case be heard or reheard by an en banc court.
7. “Stop clock” - means a one-time 14 day extension of the time
limits under this chapter, and the time for issuing the mandate.

b. General Provisions

1. Judicial Participation

Each judge selected for the en banc court shall make every reasonable effort
to sit on the en banc court, but if unable to sit, the judge shall notify the Clerk as
promptly as possible so that the Clerk may be directed to draw a replacement. If a
judge becomes available after notifying the Clerk of inability to sit, that judge shall
notify the Clerk of his or her availability and shall sit on the en banc court, unless a

replacement judge has already been drawn, in which case the replacement judge



shall sit on the en banc court. In such event, the originally-selected judge shall be
placed back in the pool of available judges. (Rev. 7/1/2002)

All members of the court, senior and active, and visiting judges who partici-
pated in the panel decision, shall be kept informed of en banc proceedings, includ-
ing all en banc calls, responsive memoranda, and votes, until a case is taken en banc
or returned to the panel. After a case has been taken en banc, only those judges
participating in the en banc court shall be included in the distribution of memo-
randa, proposed opinions, and other communications regarding en banc proceed-
ings.

2. Duties of the En Banc Coordinator

The en banc coordinator shall supervise the en banc process, including time
schedules provided in this chapter; shall circulate periodic reports on the status of
each case under en banc consideration; may, for good cause, extend, suspend, or
compress the time schedules provided in this Chapter; may designate another judge
to perform all or part of the en banc coordinator's duties during the coordinator's
absence; may suggest, for any particular case, a modification or suspension of the

provisions of this chapter; and may for good cause suspend en banc proceedings.

(Rev. 7/1/2002)



3. Vote Tallies
The en banc coordinator will record the en banc votes and circulate the final
tally to the court. Orders rejecting or accepting cases for en banc consideration
shall not specify the vote tally. Any judge eligible to vote may direct that his or her
dissent from a failure to accept a case for en banc consideration be incorporated in
the order.

4. Duties of Panel Members

The following persons shall be responsible for the distribution of the panel
recommendation pursuant to GO 5.4.b and for orders denying a petition for rehear-
ing en banc if no timely en banc call is made or if an en banc call fails to receive a
majority vote:

(a)  The author of a majority disposition, when an active or senior
judge of this court, or

(b)  The presiding judge of the panel, when the author is a visiting
judge, or when the case has not yet been submitted.

S. Computing and Extending Time

In computing any period of time specified in this chapter:
(a)  Exclude the day of the act or event that began the period.
(b)  Include the last day of the period unless it is a Saturday, Sunday,

federal holiday, or any day in which the clerk’s office is closed. (Section 5 (a) and (b) are



new as of 3-21-07.)

Until a case is taken en banc or returned to the panel, any request by a judge
for an extension of time shall be made in writing or by electronic mail to the en
banc coordinator with copies to all judges prior to the expiration of the relevant
time period.

6. Notification to En Banc Coordinator

Judges should direct copies of all en banc correspondence under this Chapter
to the en banc coordinator and the Clerk of Court or any person the Clerk may
designate until a final en banc vote is tallied.

7. Death Penalty Cases

En banc procedures in death penalty cases, when a date for execution has
been set, are contained in Circuit Rule 22 and shall be supervised by the Capital

Case Coordinator.

5.2. Initial Hearing En Banc

a. Petition by a Party Prior to Calendaring

The Clerk shall (1) enter the receipt or filing of a petition for an initial
hearing en banc, (2) send copies to the en banc coordinator and the appropriate
motions attorney, (3) notify the parties that the case will be heard in due course by a
panel unless the court votes to hear it en banc, and (4) send copies of the briefs to

the motions attorney upon the completion of briefing.



As soon as possible after the completion of briefing, the motions attorney
shall prepare for the en banc coordinator a memorandum setting forth the facts and
issues of the case. The en banc coordinator shall promptly notify all judges that a
party has petitioned for an initial hearing en banc, but that the case will be calen-
dared before a three-judge panel unless a judge makes an en banc call. The en banc
coordinator shall distribute the motions attorney's memorandum and may also
distribute an independent evaluation of the matter. Any judge may call for en banc
within 14 days after receipt of notice from the en banc coordinator.

The en banc coordinator shall notify the Clerk and motions attorney of the
rejection of the petition when either (1) no judge calls for a vote on the petition, or
(2) upon a vote, there is no majority in favor of en banc consideration. Upon
notification, the Clerk shall enter on the docket a notation that the petition has been
rejected.

b. Call for En Banc by Panel

The panel before which a case is calendared may call for a vote that a case be
heard en banc. If the call 1s made before the panel hears the case, the panel shall
instruct the Clerk to remove the case from the calendar. The panel shall circulate its
call to all members of the court with a memorandum setting forth the reasons for a
hearing en banc. The provisions of GO 5.4.c and 5.5 governing supplemental

briefing by the parties, exchange of memos, and voting shall then apply. If the case



fails to receive a majority of votes to be heard en banc it shall be returned to the

three-judge panel.

5.3. Amendment of Disposition; Proposal by Judge

a. Amendment of Disposition

If a panel amends its disposition, the panel shall set forth in its amended
disposition or separate order: (1) the ruling on the petition for rehearing or petition
for rehearing en banc; (2) whether subsequent petitions for rehearing or rehearing
en banc may be filed; and (3) the status of any pending petitions for rehearing or
rehearing en banc not ruled on. The Clerk's office shall contact the authoring judge
if the amended disposition does not so specify. (New 7/1/2002)

If a panel substantively amends its disposition, any off-panel judge may,
within seven (7) days of the filing of the amended disposition, notify the panel and
the other members of the court that he or she is considering making an en banc call
on the basis of the substantive amendment. The judge who makes such notification
shall in writing or by electronic mail direct the Clerk of Court or any person the
Clerk may designate to stay the mandate. Such notification shall extend the time to
make an en banc call by